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CHAPTER 3. DELINQUENT DEBT

Establishing Delinquency

A debt becomes delinquent when a payment is not made by the due date or the end of the
“grace period” (usually 30 days) as established in a loan or repayment agreement. In the
case of a debt being paid in installments, the date of delinquency is the payment due date.
HUD will not assess late charges or declare the loan delinquent if the payment due is
made before the end of the grace period. If the Borrower fails to make a payment by the
end of the grace period, then the loan is delinquent as of the payment due date.

Credit Bureau Reporting

A

C.

Delinquent debts must be reported to the appropriate credit bureaus unless the
debt is in dispute. The information must be accurate and must be updated to reflect
any significant changes to the status of the debt, including the appropriate Consumer
Information Indicator that a special condition exists, such as bankruptcy or an
inability to locate the debtor.

For consumer debts, HUD must send a written Notice of Intent to Report to a
Credit Bureau at least 60 days prior to sending debt information to a credit bureau.
The notice must inform the debtor regarding the debtor’s right to:

1.  Receive an explanation of the debt;
2. Dispute the information in HUD’s records; and
3. Request an administrative review.

For FHA debts (see Handbook 4740.2), the Debt Collection Asset Management
System (DCAMS) automatically reports debts.

Notice of Intent to Offset (Notice)

A

HUD is required to mail a Notice of Intent to Offset to a debtor at the most recent
address available at least 60 days prior to referring the debt to Treasury for
collection by offset against any amount payable by Treasury as a Federal payment.
(See Appendix 4 for a sample Notice of Intent to Offset.)

The Notice of Intent to Offset must include:
1. The type and amount of the debt;

2. A statement of HUD’s intent to use administrative offset to collect the debt;
and

3. Anexplanation of the debtor’s rights under 31 U.S.C. § 3716, including:

a.  Anopportunity to inspect and copy the records related to the claim;
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C.

C.

1)

()

The Notice must provide an address for response and inform the
debtor of the obligation of the debtor to inform HUD within 20 days
of the date of the notice via letter to the response address that the
debtor intends to inspect or copy the records related to the claim.

The Notice must further inform the debtor that, during that 20 day
period, the debtor may request that HUD provide the debtor with a
copy of the departmental records related to the debt.

An opportunity for a review through the HUD Office of Appeals of
HUD’s decision related to the claim; and

(1)

(2)

3)

The Notice must provide the address for the Office of Appeals and
inform the debtor that the debtor has 60 calendar days in which to
present evidence that all or part of the debt is not past due or not
legally enforceable. Failure to submit evidence within the

60 calendar day period will result in a dismissal of the request for
review by the Office of Appeals.

The Notice must further instruct the debtor to submit a copy of the
Notice along with a letter notifying the Office of Appeals of the
intention to present evidence. Failure of the debtor to submit this
notice does not jeopardize the debtor’s right to present evidence
within the 60 calendar days provided above.

If the Office of Appeals has additional procedures governing the
review process, a copy of the procedures will be mailed to the debtor
after the request for review is received and docketed by the Office of
Appeals.

An opportunity to make a written agreement with the Secretary of HUD to
repay the amount of the claim.

It is at the discretion of the Claims Officer whether to incorporate the Demand
Letter and the Notice of Intent to Offset as one document or as two separate
documents. HUD regulations at 24 C.F.R. 8 17.65 permit both practices.

3-4 Referring to Treasury

A. Requirement to Refer Debts

April 2012

1.

Treasury regulation 31 C.F.R. 8 285.12(c) requires Federal agencies to transfer
legally enforceable debts, with some exemptions, to the Treasury Financial
Management Service (FMS) for collection (i.e., cross-servicing) if they are
more than 180 days delinquent. In addition, Treasury regulation 31 C.F.R.
8§ 285.12(g) requires agencies to notify FMS of any eligible legally enforceable
debts over 180 days delinquent for purposes of administrative offset via the
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centralized Treasury Offset Program (TOP). There are two options for
referring eligible delinquent debts to TOP for offset. Debts can be referred
directly to TOP, or the referral to FMS for cross-servicing collection action can
include a delegation for FMS to handle collection via TOP. For either option,
the debtor must be afforded due process before referral (see Section 3-3),
however a debtor who is eligible for TOP offset is automatically eligible for
cross-servicing. Thus there is no need to provide duplicate notification to the
debtor.

FMS will take appropriate action to collect or compromise the transferred debt,
or to suspend or terminate collection action thereon, in accordance with the
statutory and regulatory requirements and authorities applicable to the debt and
the action. Appropriate action to collect a debt may include referral to another
debt collection center, a private collection contractor, or the Department of
Justice (for litigation). HUD is required to advise FMS, in writing, of any
specific statutory or regulatory requirements pertaining to their debt and will
agree, in writing, to a collection strategy which includes parameters for
entering into compromise and repayments agreements with debtors. For
accounting and reporting purposes, the debt remains on HUD’s books and in
HUD’s records.

Agencies are required to certify debts referred to Treasury as legally
enforceable. This is accomplished through an annual certification submitted
by the CFO prior to December 31 each year, in accordance with 31 C.F.R.

§ 901.3(b)(5).

a. Adebt is legally enforceable only if there has been a final agency
determination that the debt, in the amount stated, is due and there are no
legal bars to collection action.

b.  When afinal agency determination is made after an administrative appeal
or review process, the creditor agency must transfer such debt to FMS, if
the debt is more than 180 days delinquent, within 30 days after the date of
the final decision.

c. Forinternal certification, the Office of the CFO requires a signed
assurance statement from the FHA Comptroller, Ginnie Mae Senior Vice
President Office of Issuer and Portfolio Management, and the ACFO for
Accounting.

Agencies are not required to transfer to FMS debts which are less than $25
(including interest, penalties, and administrative costs), or such other amount
as FMS may determine. Agencies may transfer debts less than $25 to FMS if
the creditor agency, in consultation with FMS, determines that transfer is
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important to ensure compliance with the agency’s policies or programs.
Agencies may combine individual debts of less than $25 owed by the same
debtor for purposes of meeting the $25 threshold.

5.  Other exceptions include:
a.  Debts that are in litigation or foreclosure;
b.  Debts scheduled for sale;
c.  Debts that have been referred to a private collection contractor;

d.  Debts that have been referred to a Treasury-designated debt collection
center;

e.  Debts being collected by internal offset; and

f.  Debts that are covered by an exemption granted by the Secretary of the
Treasury.

6. FMS is permitted to charge a fee, based on costs, for services rendered
regarding referred or transferred debts. The fee may be paid out of amounts
collected and it may be added to the debt as an administrative cost.

7. HUD is required to maintain accurate records of debts that have been referred
to Treasury and to notify Treasury immediately of any changes of status that
occur while the debt is in referral status.

B. Tools for Debt Collection

In general, all the tools available to HUD for debt collection are also available to
Treasury for debts referred to Treasury by HUD. Cross-servicing is the process
whereby Treasury uses a variety of collection tools, including referral to private
collection agencies, in an attempt to collect delinquent debts on behalf of federal
agencies in accordance with the Debt Collection Improvement Act. The following
tools are defined in Appendix 1.

e  Administrative Offset

e  Administrative Wage Garnishment
e  Repayment Plan

e  Pre-Authorized Debits

e  Compromise

e  Partial Settlement

e  Federal Salary Offset

e  Referral for Litigation

e  Skip-Tracing

e  Credit Reporting
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e  Private Collection Agencies

Stay of Referral for Offset

If the debtor timely submits evidence to the Office of Appeals, as described above,
the referral to the Treasury shall be stayed until the date of the issuance of a written
decision by an administrative judge of the Office of Appeals that determines that a
debt or part of a debt is past due and legally enforceable.

Postponements and Withdrawals

HUD may, for good cause, postpone or withdraw referral of the debt to Treasury.

Administrative Wage Garnishment (AWG)

A

HUD may collect a debt by using administrative wage garnishment pursuant to
31 C.F.R. §285.11 and 24 C.F.R. § 17.81. To the extent that situations arise that
are not covered by 31 C.F.R. § 285.11, those situations shall be governed by

24 CFR part 26, subpart A.

1.  Eligible delinquent debts are referred to Treasury Cross-Servicing within
180 days, and HUD may authorize FMS to collect debts on behalf of HUD
through AWG. The majority of AWG activity is therefore performed for HUD
by FMS.

2. There are some debts that are not eligible to be referred to Treasury (e.g., debts
that are returned by FMS, have a co-debtor status of deceased or bankrupt, or
that have a co-debtor who is on a repayment agreement may not be referred).
For such debts, HUD may initiate AWG as a collection tool.

3. The process for initiating AWG is parallel to the process used by FMS, except
that HUD issues the Notice of Intent to Collect via Administrative Wage
Garnishment and the AWG withholding order, and HUD monitors the
collections. (See 31 C.F.R. § 285.11.)

4.  The Notice of Intent for AWG must include all relevant appeal rights as
defined in 31 C.F.R. § 285.11.

Any hearing required to establish HUD’s right to collect a debt through
administrative wage garnishment shall be conducted by an administrative judge of
the Office of Appeals under 24 C.F.R. part 26, subpart A.

Federal Salary Offset

In accordance with 31 C.F.R. § 285.5 and 31 C.F.R. § 285.7, the Department of the
Treasury conducts Federal salary offsets as part of its centralized administrative offset
program. As with other debts, legally enforceable delinquent debts owed by Federal
employees must be referred to Treasury for administrative or salary offset. Federal
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employees also have certain hearing rights prior to salary offset, and a requirement that
they be notified of their rights, prior to imposing offset.

A.

April 2012

For debts owed to HUD by a Federal employee

Prior to referring a debt owed by a Federal Employee for salary or administrative
offset, various actions, assurances, and certifications must occur. For paragraphs 1
through 3 below, all references to the DCCO include anyone acting on behalf of the
DCCO as his or her designee.

1.  The DCCO will review the debt to make sure that it is valid and past due.

2. The DCCO will provide a written Notice of Intent to Offset Salary (Notice of
Intent) at least 30 calendar days prior to any deductions being taken from the
employee’s pay. The Notice of Intent will include the following:

a.  That the DCCO has reviewed the records relating to the claim and has
determined that a debt is owed, the amount of the debt, and the facts
giving rise to the debt;

b. HUD’s intention to collect the debt by means of deduction from the
employee’s current disposable pay account until the debt and all
accumulated interest are paid in full;

c. The amount, frequency, approximate beginning date, and duration of the
intended deductions;

d.  Anexplanation of the Department’s requirements concerning interest,
penalties, and administrative costs, including a statement that such
assessments must be made unless excused in accordance with the Federal
Claims Collection Standards as provided in 31 C.F.R. § 901.9 (although
this information may alternatively be provided in the demand notice
pursuant to 24 C.F.R. § 17.65);

e.  The employee’s right to inspect and copy Department records relating to
the debt or, if the employee or his or her representative cannot personally
inspect the records, to request and receive a copy of such records;

f.  The employee’s right to enter into a written agreement with HUD for a
repayment schedule differing from that proposed by the DCCO, so long as
the terms of the repayment schedule proposed by the employee are
agreeable to the DCCO;

g. Theright to a hearing, conducted in accordance with 24 CFR 26 subpart A
by an administrative law judge of the Department or a hearing official of
another agency, on the DCCO’s determination of the debt, the amount of
the debt, or percentage of disposable pay to be deducted each pay period,
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so long as a petition is filed by the employee as prescribed in the Notice of
Intent;

h.  That the timely filing of a petition for hearing will stay the collection
proceedings (See 24 C.F.R. § 17.91.);

i.  That a final decision on the hearing will be issued at the earliest practical
date, but not later than 60 calendar days after the filing of the petition
requesting the hearing, unless the employee requests and the hearing
officer grants a delay in the proceedings;

J.  That any knowingly false or frivolous statements, representations, or
evidence may subject the employee to:

(1) Disciplinary procedures appropriate under 5 U.S.C. Ch. 75, 5 C.F.R.
part 752, or any other applicable statutes or regulations;

(2)  Penalties under the False Claims Act, 31 U.S.C. §8 3729-3731, or
any other applicable statutory authority; or

(3)  Criminal penalties under 18 U.S.C. 88 286, 287, 1001, and 1002 or
any other applicable statutory authority.

k.  Any other rights and remedies available to the employee under statutes or
regulations governing the program for which the collection is being made;

I.  Unless there are applicable contractual or statutory provisions to the
contrary, that amounts paid on or deducted for the debt which are later
waived or found not owed to the United States will be promptly refunded
to the employee; and

m. The method and time period for requesting a hearing, including the
address of the Office of Appeals to which the request must be sent.

3. The employee’s petition for a hearing:
a.  Must be signed by the employee;

b.  Must be received by the Office of Appeals no later than 20 calendar days
from the date of the Department’s Notice of Intent; and

c.  Must state whether the employee is requesting the hearing to deny the
existence or amount of the debt or to object to the DCCO’s proposed
offset schedule.

(1) If the petition is to dispute the existence or amount of the debt, the
employee must provide the basis for the denial.

(2)  If the petition is to object to the DCCQO’s proposed offset schedule, it
should identify and explain with reasonable specificity and brevity
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the facts, evidence, and witnesses that the employee believes support
his or her position.

d. If the petition is filed later than 20 calendar days from the date of the
Notice of Intent, the hearing officer may accept the request if the
employee can show that the delay was due to circumstances beyond his or
her control or because of failure to receive notice of the filing deadline.

4.  The Office of Appeals will, upon receipt of a petition, send the employee a
copy of the Salary Offset Hearing Procedures Manual for the Department of
Housing and Urban Development.

5. If the employee fails to meet deadlines:

Failure to file a timely petition or failure to appear at a scheduled hearing
causes the employee to waive the right to a hearing. The employee’s
disposable pay will be offset in accordance with the DCCO’s offset schedule.

6. The written decision following a hearing of the Office Appeals will include:

a. A statement of the facts presented to support the nature and origin of the
alleged debt;

b.  The hearing officer’s analysis, findings, and conclusions, in light of the
hearing, concerning the employee’s or the Department’s grounds;

c. The amount and validity of the alleged debt; and
d.  The repayment schedule, if applicable.
7.  Employee review of records related to the debt.

a.  Notification by employee. An employee who intends to inspect or copy
departmental records related to the debt must send a letter to the DCCO
stating his or her intention. The letter must be received by the DCCO
within 20 calendar days of the date of the Notice of Intent.

b. DCCO s response. In response to timely notice submitted by the debtor,
the DCCO will notify the employee of the location and time when the
employee may inspect and copy Department records related to the debt.

8.  Written agreement to repay debt as alternative to salary offset.

a.  Notification by employee. The employee may propose, in response to a
Notice of Intent, a written agreement to repay the debt as an alternative to
salary offset. Any employee who wishes to do this must submit a
proposed written agreement to repay the debt, which is received by HUD
within 20 calendar days of the date of the Notice of Intent.
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DCCO s response. In response to timely notice by the debtor as described
in paragraph (a) of this section, the DCCO will notify the employee
whether the employee’s proposed written agreement for repayment is
acceptable. It is within the DCCQ’s discretion to accept a repayment
agreement instead of proceeding by offset. In making this determination,
the DCCO will balance the Department’s interest in collecting the debt
against hardship to the employee. If the debt is delinquent and the
employee has not disputed its existence or amount, the DCCO will accept
a repayment agreement instead of offset only if the employee is able to
establish that offset would result in undue financial hardship or would be
against equity and good conscience.

B. HUD’s Non-centralized Salary Offset from Federal Employees’ Pay

1. Amount of deductions.

a.

Interest will be charged in accordance with the Federal Claims Collection
Standards as provided in 31 C.F.R. § 901.9.

The deductions will be in the amount stated in the Notice of Intent, unless
modified by a hearing or a subsequent agreement.

2. Number of deductions.

a.

Collection will be by lump sum unless the debt is for other than travel
advances and training expenses, and the employee is unable to pay in one
lump sum or the amount exceeds 15 percent of disposable pay (see

24 C.F.R. §17.83). The Department will make deductions only from
basic pay, special pay, incentive pay, retired pay, retainer pay, or, in the
case of an employee not entitled to basic pay, other authorized pay.

The debt will be collected by deductions at officially established pay
intervals from an employee’s current pay account, unless the employee
and the DCCO, or his or her designee, agree to alternative arrangements
for payment. The alternative arrangement must be in writing and signed
by both the DCCO, or his or her designee, and the employee.

Installment deductions will be made over a period not greater than the
anticipated period of employment. The size and frequency of installment
deductions will bear a reasonable relation to the size of the debt and the
employee’s ability to pay. However, the amount deducted for any period
will not exceed 15 percent of the disposable pay from which the deduction
is made, unless the employee has agreed in writing to the deduction of a
greater amount. If possible, the installment payment will be sufficient in
size and frequency to liquidate the debt in 3 years. Installment payments
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of less than $25 per pay period or $50 a month will be accepted only in the
most unusual circumstances.

3. Timing of offset.

a.  Deductions from an employee’s pay will begin as soon as possible, but no
sooner than 60 days after the date of the Notice of Intent.

b.  If an employee has complied with the requirements to petition the Office
of Appeals concerning the existence or amount of the debt or the offset
schedule, then deductions will begin after the hearing officer has provided
the employee with a hearing and the hearing officer has issued a final
written decision in favor of HUD.

4. Refunds.

The Department will refund promptly to the appropriate individual amounts
offset under these regulations when:

a. A debt is waived or otherwise found not owing the United States (unless
expressly prohibited by statute or regulation); or

b.  The Department is directed by an administrative or judicial order to refund
amounts deducted from the employee’s current pay.

5. Non-waiver of rights.

So long as there are no statutory or contractual provisions to the contrary, no
employee involuntary payment (of all or a portion of a debt) collected under
these regulations will be interpreted as a waiver of any rights that the employee
may have under 5 U.S.C. § 5514 or any other provision of contract or law.

Correspondence with the Department

The employee shall file a request for a hearing with the Clerk, Office of Appeals,
409 3rd Street, SW, 2" Floor, Washington, DC 20024, on official work days
between the hours of 8:45 a.m. and 5:15 p.m. (or such other address as HUD may
provide by notice from time to time). All other correspondence shall be submitted
to the Departmental Claims Officer, Office of the Chief Financial Officer,
Department of Housing and Urban Development, 451 Seventh Street, SW,
Washington, DC 20410 (or such other officer or address as HUD may provide by
notice from time to time). Documents may be filed by personal delivery or mail.

3-7 Referring to Justice

A.

April 2012

Only the Department of Justice (DOJ) has the authority to compromise, suspend,
or terminate collection activity for valid, legally enforceable HUD debts with a
principal amount due of greater than $100,000, criminal restitution debts for any
amount, or any debt involving fraud, misrepresentation, or a false claim. However,
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based on Treasury/FMS’ Debt Management Services’” Cross-Servicing Technical
Bulletin Number 09-03, if the debt has been through the Treasury cross-servicing
program and returned to HUD by Treasury, collection action may be terminated on
debts with a principal balance of $500,000 or less without prior approval from DOJ.

Delinquent debts are referred to the Department of Justice (DOJ) by means of a
Claims Collection Litigation Report (see Appendix 6) delivered to DOJ’s Central
Intake Facility. Debts are referred:

1. Where there is reason to conclude that recovery can be achieved by litigation
through the DOJ;

2. Where prior collection action has not been taken, and the statute of limitations
is about to expire; or

3. Prior to compromising, suspending or terminating collection action on any
HUD debt greater than $100,000.

Delinquent debts are referred directly to DOJ if litigation was necessary to prove
the enforceability of the debt, if legal action in a bankruptcy proceeding was
required, for defensive litigation cases, and for other non-routine situations.

3-8 Liguidation of Collateral

A

The FCCS encourages agencies to liquidate security or collateral through the
exercise of a power of sale in the security instrument, and apply the proceeds to the
applicable debt(s), if the debtor fails to pay the debt(s) within a reasonable time after
demand and if such action is in the best interest of the United States. Collection
from other sources, including liquidation of security or collateral, is not a
prerequisite to requiring payment by a surety, insurer, or guarantor unless such
action is expressly required by statute or contract.

When an agency learns that a bankruptcy petition has been filed with respect to
a debtor, the agency should seek legal advice from its agency counsel concerning
the impact of the Bankruptcy Code, including, but not limited to, 11 U.S.C. 8§ 362,
to determine the applicability of the automatic stay and the procedures for obtaining
relief from such stay prior to proceeding with liquidation of collateral.
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